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Statute§ 35-ll-406(n)(i) that "the application is accurate and complete." This is true even though 

the Division believed, prior to the public objections and comments, that the permit application was 

technically adequate and suitable for publication. 

But the fact that the objections have triggered this contested case and the fact that the 

Council's resolution of the objections may affect Deputy Director Edwards's findings under 

Wyoming Statute § 35-11-406(n) does not change who the statute requires must make those 

findings. Regardless of whether objections are filed or a Council hearing or informal conference 

are held, Wyoming Statute§ 35-11-406(n) unambiguously lays the responsibility for making the 

findings at the feet of the Administrator. Because the statute is unambiguous, the plain language 

of the statute should control. Bender v. Decaria, 998 P.3d 953, 955 (Wyo. 2000). It is not the 

Council's role to determine, for example, whether the "proposed operation has been designed to 

prevent material damage to the hydrologic balance outside the permit area"; rather, it is the 

Council's role to determine whether the permit application complies with the rules and regulations 

which detail what hydrologic information and plans must be present in permit applications. Wyo. 

Stat. Ann. § 35-ll-406(n)(iii). Once the Council has made those determinations, Deputy Director 

Edwards will be responsible for applying the Council's determinations and making a decision on 

the findings listed in Wyoming Statute § 35-11-406(n). 

IV. The Council's Role in this Contested Case 

The Council's role in this contested case is to determine whether the application satisfies 

the requirements found in Wyoming Statute § 35-11-406(a) and (b) and complies with Land 

Quality coal rules and regulations in order to resolve the objections raised by the Powder River 

Basin Resource Council, Big Hom Coal Company, and Mary Brezik-Fisher. Wyo. Stat. Ann. § 
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35-11-406(h) through (k). This process may include the Council finding that some objections could 

be resolved through a permit condition to cure minor issues. 

In the event that the Council resolves the objections by deciding that the application 

satisfies the substantive requirements in Wyoming Statute § 35-11-406(a) and (b) and the Land 

Quality rules and regulations, the Administrator must then make the findings under Wyoming 

Statute § 35-11-406(n) before the Department Director makes a decision on permit issuance or 

denial. Wyo. Stat. Ann.§ 35-11-406(k), (n), and (p). The statute expressly places this responsibility 

and authority with the Administrator of the Land Quality Division, not the Council. Wyo. Stat. 

Ann. § 35-11-406(n). If the Director issues the permit, and the objectors believe that Deputy 

Director Edwards made the findings required by Wyoming Statute§ 35-11-406(n) in error, they 

may appeal the Director's decision to issue the permit. Wyo. Stat. Ann. § 35-11-1001. 

Moreover, the Division Administrator's responsibility and authority under Wyoming 

Statute § 35-11-406(n) exists regardless of whether there are objections to the permit application 

or not. Wyo. Stat. Ann.§ 35-11-406(n). That responsibility and authority does not change simply 

because the parties filed objections in this matter and the Council must resolve those objections. 

See Wyo. Stat. Ann.§ 35-11-406(k), (n). 

V. Conclusion 

The Council should not apply Wyoming Statute § 35-11-406(n) to this matter. Instead, the 

Council should resolve the objections by using Wyoming Statute § 35-11-406(h) through (k), 

which lay out the process by which the Division determines that the application is technically 

adequate and by which interested persons may file written objections, as well as Wyoming Statute 

§ 35-11-406(a) and (b) and the Land Quality coal rules and regulations, which lay out substantive 

requirements for permit applications. The Department's written closing argument and proposed 
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findings of fact and conclusions of law will detail the statutes, rules, and other legal guidance 

which the Council must use to resolve the objections. 

Dated this 26th day of June, 2017. 

rew J. Kuhlmann (Wyo. Bar No. 7-4595) 
·or Assistant Attorney General 

James LaRock (Wyo. Bar No. 7-5814) 
Assistant Attorney General 
Wyoming Attorney General's Office 
2320 Capitol Avenue 
Cheyenne, WY 82002 
(307) 777-6946 
andrew.kuhlmann@wyo.gov 
james.larock@wyo.gov 
Counsel for the State ofWyoming Department 
of Environmental Quality 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 26th day of June, 2017, a copy of the foregoing document was 
filed electronically with the Wyoming Environmental Quality Council's online docket system and 
copies were served electronically via that system on the following: 

Todd Parfitt 
Director, DEQ 
todd. parfitt@wyo. gov 

Shannon Anderson 
Powder River Basin Resource Council 
sanderson@powderriverbasin.org 

Jay Gilbertz 
Attorney for Mary Brezik-Fisher and David 
Fisher 
j gilbertz@yonkeetoner.com 

Alan Edwards 
Deputy Director, DEQ 
alan.edwards@wyo.gov 

Thomas L. Sansonetti 
Isaac N. Sutphin 
JeffS. Pope 
Attorneys for Brook Mining Company, LLC 
insutphin@hollandhart.com 
jspope@hollandhart.com 
csvec@hollandhart.com 
jmkelley@hollandhart.com 

Lynne Boomgaarden 
Clayton H. Gregersen 
Attorneys for Big Horn Coal Company 
lboomgaarden@crowleyfleck.com 
jwacker@crowleyfleck.com 
wdrake@crowleyfleck.com 

Brooke Collins 
3 8 Monarch Rd. 
Ranchester, WY 82839 
bpcharlie@wbaccess.net 
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